
explamed above. negotiations have failed to resolve the dJ.spute Therefore, C0\ seeks

enforcement of the Agreement before the Commission "hich. as explained belo\\. is the forum of

competent jurisdiction in the Commonwealth

13 The Commission has broad authoritv to regulate the rates. charges. sen.'ices. and facilities

ofLECs operating within the Commonwealth This aurhont\' Includes the power to enforce its

lawful orders and [0 regulate interconrectlOn terms and conditions of \'jrgmia' s LECs

14 For example. Article IX ~ 2 of the Constitution of \'Irginia vests the Commission with the

power and duty to regulate the "rates. charges, and sen'lCes and facilities of telephone

companies" Virginia Code § 12 1-13 provides that for ., all matters within the jurisdiction of the

Commission. it shall have the powers of a coun of record to enforce compliance with its

lawful orders or requirements" Virginia Code § 56-479 delineates the Commission's

interconnection responsibilities. requiring that the Commission "shall, from time to time, make and

enforce such requirements, rules and regulations as in its judgment will promote efficiency of the

[telephone] service to be rendered, and to that end may require physical connection to be made

between two or more lines at such place anc ;;-: such manner as in its judgment the public service

reqUIres

15 Comrnission enforcement of its Arbitration Decisions and the Agreement also is consistent

;Old. at § 299

;\ ld

7
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In this case -- the completion of local calls to Internet sef\.:ce providers is included in the

Ill.

b . I \ th' .. ' ~. . \ .. ' " ,- '.,r',.j',. ~~.j·.'.,'r·. ·.:',',1,' ....... h,,'
~1I leer ,It ( lh p~t1tlcln ,I In!! n .n1' ,~._. . . -' J ,

17 In Virginia. "'[a] well-settled principle of contract law dictates that where an agreement is

reciprocal compensation regime

Virginia Rules of Contract Construction

16 Cnder § 29 5 of the Agreement. the parties agreed that the construction, interpretation

and performance of the Agreement were to be governed and construed under Virginia Jaw. except

would control Application of Virginia rules of contract construction al/ point to one conclusion

for its conflict of laws provisions The only exceptlon".... as that if federal law applies. that law

2~ Ross, 23 I Va. at 212-13

complete on its face, and is plain and unambiguous in its tenns, the COlirt is not at liberty to search

for its meaning beyond the instrument itself,,13 Moreover. "[a] contract is not deemed ambiguous

merely because the parties disagree as to the mearjng of the language they used to express their

agreement ,,2~ Rather, the Supreme Court of Virginia has "defined' ambiguity' as 'the condition

~~ Management Enterprises. !flC. \'. The Thomcroft Co" 243 Va. 469.472,416 S.E. 2d 229. 231
(1992) (citing Berry \', Klinger, 225 Va 201. 208, 300 S E.2d 792< 796 (1983))

of admitting of two or more meanings, of being understood in more than one way. or of referring

to two or more things at the same time. ".25

22 Pub.L 104-104, 110 Stat. S6 et seq. (Feb 8, 1996)

~} Ross \', Craw. 231 Va. 206,212,343 S E 2d 312. 316 (1986) (citing Globe Company v. Bank
ofBOSlOlI. 205 Va 841, 848. 140 S E 2d 629, 633 (l (65))

---_._-------
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the panies In Bolling v. Hem/hom!! Coal and Coke ( . I 197 Va 554, 570. 90 S E 2d 159. 170

The preliminary negotiations between the parties and the meaning
of the language used in connection with the surrounding facts and
circumstances are ro be considered not for varying or contradicting
the plain terms of the instruments; but in order to determine the real
meaning and intention of the makers of the instruments. In this
consideration, the court. as nearly as possible, must place itself in
the position of the parties in order to arrive at a proper construction
of their contract

to two interpretations relaring to rhe rrearment of local calls to Intemer service providers.

application of Virginia' s rules regarding contracr interprerarion would yield rhe same resulr thaI

10 E\en If Bell Arlanrlc \\ere w per5uade rhl:' ( ,H11fllJSSIL1n rhar [he .-\greernt'nt J".;us(eprrble

Cox advocates First, although negotiations between the parties prior to entering into a contracr

cannor be used to vary the rerms. they can be used to derennine the meaning and the intention of

( 19551 lhe Court stated

~ll Affidavit of Wes Neal. Cox r'Irglll1a reIcom, Inc.. mr 4-13.

rather than the payment of reciprocal compensation. as a way to minimize administrative costs

and risks However, both Cox and Bell Atlantic accepted the premise that local calls to Internet

reciprocal compensation regime by pointing to im~alances in local trafF 'hat would be caused by

local calls to Internet service providers. At that time, Cox supported the use of bill-and-keep,

20 Here. it was always the parties' understanding during the negotiations that local calls to

Internet service providers constituted local traffic 26 In this case. evidence of the parties'

understanding during negotiations is provided by the record of the arbitration proceeding between

Cox and Bell Atlantic. As will be explained below. in that proceeding, Bell Atlantic argued for a



'.
I.

Local Calls to Internet Service Providers are Local Tramc Under the A2reement

10

IV.

technical words or terms of art In certain businesses In rill'/!\ \' Eppes. 169 Va 778.805. 195

S E 2d 792. 795 (1983) (fA] litigant will not be permJtted to assume. successively inconsistent

committed to the principle that 'we do not permJt a lirlganr to assume inconsistent and mutual/\

contradictory positions ". (citations omitted»; see also Herr... v Klmger. 225 Va 20 I. 207. 300

..,.., Second, another interpretive tool available to tre Commission relates to the use of

and mutually contradictory positions")

S E 694. 702 (1938), the Supreme Court of Virginia held that. ''Technical words. ordinarily. are

27 Affidavll of Tom Manos, InfiNet Co,. ~ 5

23 Local calls to Internet service providers satisfy the Agreement's definition of Local

to be taken in a technical sense The language of the parties is to be construed in accordance with

the ordinary acceptation of the terms used." It is accepted in the industry that the term "Local

Traffic" includes local calls to Internet service providers Indeed, when residential or business

paying for the tennination of these calls

customers with local measured service place local calls to Internet service providers, Bell Atlantic

bills these customers for those calls as local calls 27 Bell Atlantic should not be pennitted to

classify local calls to Internet service providers as Local Traffic for purposes of extracting

revenues from its residential and business customers, and then use another classification to avoid



(I .,
II J

customer, Internet service providers purchase telephone sef\'ice from Bell Atlantic or Cox

pursuant to the local business tariffs of these carriers 30 Thus, as customers. Internet service

I!

I'uhscnher to Telecommunicatfons Sef\·ices provided !w either of the Parries .. ~Q Customers

customer does w"ith the call on its own network

(ii) understanding that a call is terminated or completed to a customer, irrespective of what that

to explain why local calls to Internet sef\'ice proVIders are Included within this definrtion

(i) differemiating between a "Customer" and a "Telecommunications Carrier," and

purchase retail services as provided by the tariffs of the parties Similar to any other business

25 The Agreement defines "Customer" to m~an .! thIrd-pam: residence or business t!tld-ust!r

providers are provided "with a telephonic connection to. and ~ unique telephone number address

26 A "Telecommunications Cartier," on the other hand, is defined in § 1. 77 of the

Agreement. consistent with the Act,n to be "any provider of Telecommunications Services.

on. the public switched telecommunications network, and enables such Customer to place or

receive calls to all other stations served by the public switched telecommunications network. ,,31

21 Agreement at § 1.45.

29 ld. at § I 16 (emphasis added)

30 Affidavu of Tom Manos. InfiNet Co.

except that such term does not include aggregators of Telecommunications Services (as defined in

,I Agreement § 179, definition of "Telephone Exchange Service"

l'.• Act at § 3(44)
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to another telecommunications network:' as alleged in Bell Atlantic's letter of May 29, 1997. is

the customer originating the call on the public switched telecommunications network, and the

28 Consequently. the mere fact that an Internet service provider may function as "a gateway

irrelevant to whether a telephone call to the Internet service provider on the public switched

telecommunications network is classified as local or toll. What matters is the physical location of

27 The distinction between a Customer and a Telecommunications Carrier is important

because as a Customer. Internet service providers may employ Customer Premises Equipment'/)

switched telecommunications network Bv contrast. a relecommunications Carrier's network

public switched telecommunications network.

physical location of the customer (Internet service provider) where the call is terminated on the

12

"to originate. route, or terminate telecommunications In other words. a Customer may own and

serves as part of the public switched telecommunications nenl/ork

operate its own private telecommunications network that IS separate and apart from the public

'6 Jd. at § 3( 14)

33 Section 226(a)(2) ofthe Act defines "aggregator" to mean "any person that, in the ordinary
course of its operations, makes telephones available to the public or to transient users ;- its
premises, for interstate telephone calls using a provider of operator services.

J~ Act at § 3(46).

::~ "Telecommunications" is defined by § 3(43) of the Act and § 1.75 of the Agreement to mean
"the transmission, between or among points specified by the user, of information of the user's
choosing, without change in the form or content of the information as sent and received"
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Converselv t01l ca11s delivered to -1n interexchange camer are not terminated to the
" -

.,

30

3 I Bell Atlantic now appears to claim that local calls to Internet service providers are. by

Rates set for the services purchased by Internet sen.·ice ::troviders are set separareh" In each srare

network Accordingly. interexchange carriers pay interstate access charges regulated bv the FCC

nature. interstate calls. Therefore. in its view, these calls should not be subject to reciprocal

13

keep. at least on an interim basis. as a means of avoidmg administrative costs and risks associated

business or government '5 system eventualI!' roures the calJ

call terminated to ~uch a bUSiness elr gel\ernment I~ L, )-':11 Trattic. Irre~pe(tl\ l' de" \\ here :he

In the Arbitration Proceeding. BeU Atlantic Treated
Local Calls to Internet Service Providers as local Traffic

v.

interexchange carrier's own network. but remain on the public switched telecommunications

party to customers on that party's network Cox proposed and supported the adoption of bill and

termination compensation which is available only for "Local Traffic" However. Bell Atlantic's

originates on either Cox or Bell Atlantic' s network but is completed or tenninated by the other

current position is directly contrary to its characterization of this traffic to the Commission during

the arbitration proceeding. That is. Bell Atlantic specifically testified, and even argued in

arbitration proceedings before the Commission debating the merits of bill and keep arrangements.

that caUs to Internet service providers were traffic subject to reciprocal termination compensation.

32 In the arbitration proceedings before the Commission, one of the issues the Commission

was asked to decide concerned the compensation to be paid for the completion of local traffic that
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apprO\llTlatel~ [he same lew! of/oCJI [rattic .IS che oChe! '

Id. at 632 (emphasis added)

providers

.: See, e.g., testimony of Bell Atlantic witness Eichenlaub, Case Nos. PUC960100, PUC960103.
PUC960104, PUC960105, and PUC960113. Eichenlaub, Tr. at 553.

Case Nos. PUC960100. PUC960103, PUC960104, PUC960105. and PUC960113.
Eichenlaub. Tr. at 630

14

What I was saying was. that some oftlle competitive carriers in the
State - in the region, are building business plans around Internet
service providers. When you provide Internet sen'ice that way, a//
of the ca//s 10 the Internet provider are incoming calls, so they're
all terminating on your, ifyou will, "switch. And for that Internet
customer, there are no outgoing calls at all Clearly an
imbalance. 4

\

number of local calls to the other's network Bell AtlantIC witnesses consistentl~' maintained that

Atlamic "vitness Eichenlaub specifically pointed to local calls terminated to Internet ser"ice

local tenninating traffic ""vill absolutely not be in balance ,;9 To illustrate this concept. Bell

33 Throughout the arbitration proceedings. Bell Atlantic was openly hostile to the notion of

bill and keep Particularly. Bell Atlantic faulted the underlying concept that traffic between local

exchange carriers would be in balance over time and that each company would tenninate an equal

For example. if they [customers serve-:l by CLECs] provide Internet
provider services. that's all incoming. None of it will ever be
outgoing as long as they're providing Internet service... 40

34 \1s Eichenlaub continued to drive home this point by testifying:

37 Testimony ofCox witness Collins, Case Nos. PUC960100, PUC960103, PUC960104,
PUC960105, and PUC960113, Collins, Tr at 920-21; Exh. FRC-42 at 11-12.

,I Case Nos. PUC960100, PUC960103. PUC960104, PUC960105, and PUC960113, Collins. Tf.
at 896. 897; Exh. FRC-42 at 12, 13 .
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",,,kIll'! ,,- I, 'Un/llallo!! I,ll .'/1l' , .I i " . \ ,(e ,/. .lnJ ~hc.·rt' '.' dI fit' ~h'
,cturn' calls IrOm rhat CLEC~\\ I[,'h In ,'rr'c'! pr,)\ldcr b,kJ.: tl) !lut
cnd user customer ~\) rhe Jlfferentlall,H1 :.; nor the end user. but
the services provided out of the busin~ss plan of the CLEe. and
thev will varv from carrier to carrier ~-. .

Q. And a CLEC whose onJy customers were such businesses
would also not have traffic that is in balance

A. Yes.

Q. I believe you would agree that other businesses, such as
Internet access providers, or other cu~tomer-service related
businesses. will receive many more calls than they originate

A. That is true, but the CLEC wouldn't have a business.

Q. And that that CLEC would, in fact, receive more traffic that
it would send

15

A. If the case is as sterile as you have presented it, that is

, '

;. Id.

36 \1s EichenJaub concluded her comments concern,ng the imbalance in the rerminarion of

~l Id. at 633 (emphasis added)

local traffic caused by local calls to [nrernet services providers by characrerizing such traffic as

"the most telling difference in balance for the CLECs \\ hose data r ve looked at .. ~,

37 'foreover. Bell Atlantic did not relv solely' on 1'5 own \',>'itnesses to make the point that

sef\'lce to Internet sef\'ice providers \l.:ould cause local terminating traffic to be out of balance

Bell .-\r1antic also cross-examined witnesses for Cox and other parties regarding bill and keep

arrangements and traffic imbalances Specifically. Bell Atlantic questioned Dr Collins regarding

the impact that Internet service providers would have on the exchange of traffic:



~- Petition of Cox Fibernet Commercial Services. Inc. For arbitration of unresolved issues from
mterconneCllon negotiations with Bell Atlantic-rirgIma, Inc. pursuant to § 252 ofthe
Te/ecommlmications Act of 1996, Order Resolving Remaining Arbitration Issues and Requiring
Filing oflnterconnection Agreement. Case No PUC9601 04. 3 (November 8. 1996)

16

Cox and Bell Atlantic explicitly were ordered to "submit an interconnection agreement in this

Accordingly" for the Agreement to reflect the Commission' s Arbitration Decisions, traffic

Commission The Commission has demonstrated its agreement with this characterization by

accepting Bell Arlanric" s arguments and rejecring the bill and keep regime ~~ Bell Atlantic should

docket incorporating the applicable findings of the Commission in this case. along with issues

resolved by the parties through negotiations. within sixty (60) days of entry of this order ..47

to Internet service providers do not change their nature at the wish or caprice of Bell Atlantic

are interstate communications and theretore nor subJecr ro local termination charges local calls

CommiSSIon to argue. \\ Ith a straIght tacc' rhat rhc'sc' ::-dnlc' iocal (,ills 10 Inrernc'[ :,c'f\ICc' PW\ Ickl:'

39 Furthermore. the Arbitration Decisions of the Commission are binding upon the parties

not now be permitted. in the words of justice Jackson to "change[] positions as nimbi ... as if

dancing a quadrille...~6

They are local by nature Bell Atlantic has admitted and argued this point before the

~, Case Nos. PUC960100. PUC960103. PUC960104. PUC96010S, and PUC960113. Zacharia,
Tr. at 914.

4S Petition ofCox Fibernet Commercial Services. Inc For arbitration ofunresolved issues from
interconnection negotiations with Bell Atlantic-Virginia, Inc. pursuant to § 252 of the
Telecommunications Act of 1996, Order Setting Proxy Prices and Resolving Interim Number
Portability. Case No. PUC960 104. 4-5 (November 8. 1996)

~6 Orloff\!. Willoughby, 345 U.S 83.87 (1953)
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Parties' roderstanding lJuring "e~o(ia(i()ns

-w One apparent tactual difference between rhe parries 1.:l1nCernS mrtmTlJUull e.'\,.:hangeJ

during negotiations In its Mav 22. 1997. letter to Bell -\tlantic. Cox states ·'.-\t no time during- - .

the protracted and comprehensive interconnection negotIations between Bell Atlamic and Cox did

Bell Atlantic ever assert, imply or even remotely suggest that it considered local calls co internet

access providers co be anything other than local traffic' In its response dated ~fay' 29, 1997. Bell

Atlantic stated that it "specifically advised Cox dur:ng the negotiation of the negotiation of the

[sic] agreement that Internet traffic does not qualif... as'Local Traffic" It is my understanding

that this topic was specifically addressed during a Januarv 30 conference call'"

4\ .-\S explained in the attached Affidavit ofWes Neal, Bell Atlantic's contentions in this

regard are simply incorrect By January 30, 1997. Cox had developed its business plans and

marketing strategy. and had begun to invest in facilities to implement its business and marketing

plans Cox had developed projections of revenues and had projections of trunking and traffic

demands. The primary purpose of the January 30th conference call was for Cox to share these

plans with Bell Atlantic.

42. As described in the Neal Affidavit. Bell Atlantic did not question or contradict Cox's

revenue forecasts or question whether or not Cox was entitled to compensation for tenninating

local calls to Internet service providers -'8 Mr Neal further explains: "Because of the importance

of these revenues to Cox, especially given the fact that Cox has undertaken the investment and

will incur additional costs associated with terminating local calls to Internet service providers. we

-'8 hAttac ed Affidavit ofWes Neal. Cox r'irgima Telcom. Inc.. ~ 12.

17
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transport and termJOJ[lon \'l)[hlng jUring [he negl)[IJfJurb :hd! ,xcurred .:iub:;c:,!uerH I, I ~hl'

arbitration proceeding caused Cox to change or even question this understanding

VII.

.. ~ ". ~ ~. .

FCC Treatment of Internet Sen'ice Providers

44 FCC regulation of the Internet does not alter am of the analysis presented above Local

calls to Internet service providers are Local Traffic Indeed. FCC regulation regarding the

Internet reinforces Cox's position (i) that Inrernet serVIC,. providers are Customers. and not

TelecommunicatIOns Carriers. and (ii) that local calls 10 Internet service providers are Local

Traffic

Internet Sen'ice Providers Are Customers

45 Bell Atlantic maintains that it does not have to pay COX charges to terminate calls to

Internet service providers utilizing COX facilities because Internet calls are interstate in nature

and therefore not local calls Thus, Bell Atlantic would have this Commission believe that

Internet service providers transmit calls and should be treated like an interexchange carrier This

position. of course, promotes Bell Atlantic's economic self-interest: Bell Atlantic would be

relieved of the burderi of terminating calls to Internet service providers that migrate to Cox's

network. as well as freed of any obligation to pay local call termination charges.

46. However. the reality of the provision of telephone service to Internet service providers

differs dramatically from Bell Atlantic's erroneous (and now financially expedient) premise. The

FCC has consistently recognized the distinctive differences between Internet service providers and

interexchange carriers, and. to date. has insisted that Internet service providers not be subjected to

18
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q ld at § IV(C)(3 )(a)(2)

~:- ld at Executive Summary 9A

Internet user tenninated to the Internet service provider. who is itself a customer of the incumbent

that must be held open for the caller to access and retrieve data is the local connection from the

~7 FCC detenmnations support Cd\ S understanding that local ,:alls to Internet Sc'r'>ICt:'

providers are Local Traffic First. by nacure. Internet SIgnals do not travel \';a dedicated end-co-

~l ld.

Loe;ll Calls to Internee Senice Pro\iden \rt' LocI! Trallie.

49 OFFICE OF PLANS AND POLlCY. FEDERAL COMMUNICATIONS COMMISSION, DIGITAL TORNADO:
THE {~'TERNET AND TELECOtv{!l..{UNKAT[ONS POUCY at § Il(C)( I) (March 1997).

50 ld.

person makes a long distance phone call to another person. the call travels over a dedicated

transmission path to reach that other person <" Comersel\'. Internet signals utilize a oacket

end transmission paths This distinguishes the Internet from traditional inrerexchange phone calls

Interexchange service is based on a circuit-switched network. eg.. the public switched network.

and interexchange calls f,.,lIow a dedicated path from one end user co the other JQ Every rime one

switched network in which packets of information are sent from router to router based on traffic

levels 'I Thus. tWO packets of information sent from the same person at the same time may take

two different paths to reach a common destinationS! Furthermore. Internet signals do not utilize

dedicated facilities At any given time. a number of callers can share physical facilities
B

The Internet does not control a transmission path for any real length of time 54 The onJy circuit
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ISPs may purchase services from incumbent LEes under the !lame
intrastate tariffs available to end users Internet service providers
may pay business line rates and the appropriate subscriber line
charge, rather than interstate access rates, even for calls that
appear to traverse state boundarie~ Internet service providers
typically pay incumbent LECs a flat monthly rate for their
connections regardless of the amount of usage they generate,
because business line rates typically include usage charges only for
outgoing traffic Access Charge Reform Order 11 342

55 Id.

20

56 Fi!st Report and Order In the Matter of Access Charge Refonn. Price Cap Perfonnance
ReVIew for Local Exchange Carriers. Transport Rate Structure and Pricing, and Usage of the
Public Switched Network by Information Service and Internet Access Providers, FCC 97-158. rei

May 16. 1997 (hereafter Access Charge Reform Order)

, I "

pri\Jtc l1~t\\l)rl-.. ~Imdarh .In Intc:rnt'[ ,cr. :~,-' :'~ .,·r r..',cl\ (:~ /,'\..',1, ~',ljh Lc';iilin,Ht',l :,1 :> :1,'/Clt

a local call for incumbent LEe purposes

LEe

~8. Second, the FCC has recognized that important differences exist between Internet service

49. Further to support its conclusion "that the existing pricing structure for Internet service

providers should remain in place, and incumbent LECs will not be permitted to assess interstate

providers and interexchange carriers for regulatory purposes The FCC has consistentl~'

recognized that the use ufthe Internet and other inf:mnation services is dissimilar from traditional

long distance telephone calls In its recent Access ('hargt" Reform Order..'~ the FCC reaffirmed its

business charges It explained

noted that it had allowed Internet service providers, since their inception. to pay flat rate end user

long-standing refusal to subject Internet service providers to interstate access charges The FCC
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It may not be the most appropriate

, ' ,
,.,' ;'~;",'~l.l'~·::jn~\.· _\\l~',-' ~:....~:~·:\~L'~:t.· '\\\1':.,•.'1\

telephony provided over a circuit-switched network. and

50 Furthermore. and of critical importance. the FCC pointed out that the relationship between

21

pricing structure for Internet access and other information services ,.61

The FCC similarly reasoned that "[t Jhe access charge svstem v,,'as designed for basic voice

incumbent LECs and Internet service providers historically has been a matter of local concern.

given the evolution in [information servIce provider} technologies
ind markets since we first established access charges in the early
19805. it is not clear that [information service providers] use the
public switched network in a manner an~logous to IXCs, , A.5
commenters point out. many of the characteristics ofISP traffic
(such as large numbers of incoming calls to Internet service
providers) may be shared by other c1aS'lt!s (~f husml!ss customers 6lJ

, i J ';1 ,f, ~ • i" I r '., i' !',. ,... -
ih ,\lllll' (,r: r"I'fllt<l "lIll 'Iclf"!), '..',..

custl)nlers'" In thls regard. rhe FCC ,lb::ierwd thar

subject to regulation by state commissions Specifically. the FCC emphasized:

57 Access Charge Reform Order' 344

~8 Access Charge Reform; Price Cap Performance Review for Local Exchange Carriers; Transport
Rate Structure and Pricing; Usage of the Public Switched Network by Information Service and
Internet Access Providers, Notice ofProposed Ru/emaking, 62 Fed.Reg. 4670,4711 (Jan. 31.
1997) (NPRM). In the NPRM, the FCC observed that "[t]he mere fact that providers of
information services use incumbent LEC networks to receive calls from their customers does not
mean that such providers should be subject to an interstate regulatory system designed for circuit
switched interexchange voice telephony" 62 Fed Reg at 471 1.

~9 Access Charge Reform Order,-r 343 Contemporaneously with the NPRM. the FCC also
inaugurated a Notice of Inquiry to ··address a range of fundamental issues about the Internet and
other information services, including (information service provider] usage of the public switched
network" Id. ~ 348; 62 Fed.Reg at 4712-13

"old. ,-r 345 (emphasis added)

61 Id ~ 347



termination of a local call from the incumbent LEe co [he Inrernet ser\'jce provider

In sum, these decisions demonstrate that the FCC has drawn a line of demarcation

22

lncumhenr LEC~ -ii' '~;.';;;I\;; ",_:;:'~'-'- ',,'· .• c ::."11 !"~::;',:.:'
u::.ag.e through nl~hc': ,:el1LU\l: : - .c:, "",1\ ,:h,;:,;:l':~ '.. ,,1":';
,If dedicated Jata :1!le, ~', : ::~~:'~,>' <" .,' [':,'\ Ilh.'r, ,!!hl

iubscriptlt'ns [ll :;;dlmh'nt l Fe !:;:;:,,:.~. "IL_c'~' ,;:,\ h"c'~ 1\, "',;:
~'tent that ~Grne If/lr.l\{Ulc· l~HC: ,rftklii:> [~lIi [l' c\)nlpen:iate
!ncurnbent LEes adequatC:1\ r~~r prc)\ 1(Jln~ ,ef\II,:C: {() CLlswmer5
~~ith hiQ;h \olumes vi incominc cdlls iilcumoent LEes tIlejl odJrt.',\\_ - ,,'I .
theIr concerns lU ,'late regufoWTS -

6~ [d. ~ 346 (emphasis added)

between the regulation of information service providers (tncluding Internet service providers " on

the one hand. and the regulatory regime applicable to Interexchange carriers Contrary to Bell

.-\tlantic's critical (but incorrect) premIse. Internet ser.lce IS not an Interstate service. eitner

intrinsically or from a regulator\' standpoint On the cuntraf\. it is a local ser.'ice involving
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Dear \Varner:

Accordingly, on behalf ofCox. we formally request that you promptly provide a
wrinen explanation of Bell Atlantic's current position as to the termination Jf local calls to
internet access providers, including, without limitation, the compensation regime that, in Bell
At/antic's view, is contractually applicable to the tennination of these calls. Furthermore, if Bell

Cox has received a voice-mail message in which Bell Atlantic indicates that it
will not treat the tennination of local calls to internet access providers as the termi;lation of local
traffic. If, in fact, the voice-mail message accurately reflects Bell Atlantic's current position with
respect to this issue, any attempt on the part of Bell Atlantic to implement this position would
constitute a substantial and material breach of the Interconnection Agreement Under Sections
251 and 252 of the Telecommunications Act of 1996 (dated as of February 12, 1997) between
Bell Atlantic-Virginia, Inc. and Cox Fibernet Commercial Services, Inc. and Cox Fibernet
Access Services, Inc. ("Bell Atlantic-Cox Interconnection Agreement").

Re: Implementation Of Interconnection Agreement
Between Bell Atlantic and Cox

C f I1) I --I~ I ~" ' p-,J, \ 'f), I,' (, 'j."
- \."'" ,'\ .,,'. "

Warner F. Brundage, Jr., Esq.
Vice President, General Counsel & Secretary
Bell Atlantic - Virginia, Inc.
600 East Main Street - 24th Floor
P.O. Box 27241
Richmond, VA 2326/

BY HAND

At no time during the protracted and comprehensive interconnection negotiations
between Bell Atlantic and Cox did Bell Atlantic ever assert, imply or even remotely suggest that
it considered local calls to internet access providers to be anything other than local traffic.
Similarly, nothing in the detailed Bell Atlantic-Cox Interconnection Agreement gives the
slightest hint, or basis for Bell Atlantic to argue, that local calls to internet access providers are
anything other than local traffic.
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Agreement. we request that you rUrnlsn us with ,n..: n;un.:s. tItles. Jlld tekprlL'nc numl'~rs \1( we

Bell Atlantic ~mployees authoriz~d to resolv~ thIS :ssue through goOd fJith negoti:lti,mS

Thank you.

Sincereh.

cc: Director - Interconnection Services
Bell Atlantic Network Services. Inc.
1320 North Courthouse Road. Ninth Floor
Arlington, VA 22201-2507

Mr. Franklin R. Bowers
Carrington F. Phillip. Esq.
Mr. Dana G. Coltrin
John D. Sharer, Esq.
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Sent via Facsimile

Nfr. Alexander F. Skirpan, Jr., Esq.
Christian & Barton, L.L.P.
909 East Main Street, Suite 1200
Richmond, VA 23" 19-3095

Dear Alex:

This letter responds to your j\;1ay ~]. 1997 letter, regarding treatment of Internet
CJlls delivered by Bell Atlantic-Virginia ("SA") to Cox.

It is inconsistent with the tenns of the February 12, 1997 SA-Cox
interconnection agreement ("agreement") to bill reciprocal compensation for calls
handed off by Cox for completion by an Internet Service Provider ("ISP"). The great
majority of caUs handed off to an ISP do not tenninate at the ISP's local office. Rather,
most ISP calls use the ISP as a gateway to another telecommunications network, the
Internet, which carries the call to locations outside the local calling area - often across
the country or internationally. Accordingly, telephone calls made to complete a
connection over the Internet are not "Local Traffic" within the meaning of the
agreement. In particular, such traffic does not "tenninateO to a Customer of the other
Party on that other Party's network, within a given local calling area, or expanded area
service ("EAS") area ... " as defined in agreement section 1.45.

In fact, BA specifically advised Cox during the negotiation of the negotiation of
the agreement that Internet traffic does not qualify as "Local Traffic". It is my
understanding that this topic was specifically addressed during a January 30 conference
call, to which yourself and other Cox representatives participated.

Since Internet traffic is not "Local Traffic" under the agreement, it is not subject
to reciprocal compensation. Until the FCC modifies the Enhanced Service Provider
exemption. however, it appears that the ISPs are exempt from access charges that Cox
and BA would nonnally charge a third-party carrier that carries a call to a location
beyond the local calling area. This means that this traffic is currently subject to no
charge. at least between Cox and BA
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If you \\'ould like to discuss how we might estimate the \'olumes of Internet
traffic passing between our companies that should be excluded from reciprocal local call
tennination compensation. please contact Jeff Masoner, Director-Interconnection
Services. You may reach !\1r. Masoner on (703)9 7~·461 O. If you have other questions
about this matter, you should contact f\,1r. Masoner. myself at the number above. or
Michael Lowe on (703)974-7344.

\'ef\ truly yours.

\~()..;_l.__-

Warner F. Brundage, Jr.

Copy to:
Michael Lowe, Esq.
Jeffrey Masoner
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Petition of

COX VIRGINIA TELCOM. INC.•

Case No. PUC97
v.

BELL ATLJ...~TIC-VIRGINIA. NC..

For enforcement of interconnection agreement and
arbitration award for reciprocal compensation for
the tennination of local calls to Internet service providers.

AFElDAVIT QF WES NEAL. VIRGINIA TELCOM I INC.


